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PART I = 20 marks. Write a brief persuasive essay (roughly 800 words) blending legal, 
ethical and consequentialist arguments on one of the following matters: See notes at end of 
Questions A and B for further guidance. 


QUESTION A. 


‘[I]f one accepts the need for a counter-terrorist strategy, then one also needs to accept 
that pursuing such a strategy will inevitably entail the derogation of certain civil liberties. 
No country throughout history has implemented a counter-terrorist strategy that has not 
impacted in some way on civil liberties. Due legal process is a prominent part of our 
democratic way of life, but its importance is not absolute. For example, if law 
enforcement agencies representing a democratically elected government reasonably 
conclude that they have grounds for detaining an individual whom they believe may be 
involved in, or have knowledge of, a terrorist plot that has the potential to kill Australian 
citizens and/or damage property and infrastructure, then given the urgency of preventing 
an attack from taking place it is hard to see why they should not have this discretionary 
power. (A. O’Neil, ‘The Evolving Nature of International Terrorism and Australia’s 
Response’ in D Chappell and P Wilson (eds), /ssues in Australian Crime and Criminal 
Justice, LexisNexis 2005, 389). 


| agree with the above statement, as common interest in national security overrides 
individual autonomy / I disagree with the above statement, as limiting individual 
liberties in the name of preventing a terrorist attack leaves the door open to abuse. 


OR 
QUESTION B. 


Assisted dying, i.e. ending one’s life with specialised medical assistance for those 
with a terminal illness, should / should not be legalised in Australia. 


e Note for Part I: you should choose either Question A or Question B, and argue for 


whichever position (I agree or | disagree / should or should not) you prefer. 


In building your argument in Part |, you should rely on concepts and theories of liberalism 
encountered throughout the unit. Data that you may find useful in drafting your persuasive 
essay is provided below (no AGLC referencing is necessary for the purpose of this exam). 


Some factual information to assist in building your argument in Question A 


The Criminal Code 1995 (Cth) was amended, after the 9/11 attacks (2001), to include 
numerous new offences, including hoax offences (S471.10 — imprisonment for 10 years), or 


offences like possessing things connected with terrorist acts (S101.4), or recklessly causing 
serious harm to an Australian citizen abroad (S104.4 — imprisonment for 15 years). 


Prime Minister Malcolm Turnbull stated in 2017 that a proposed uniform law to allow terrorism 
suspects to be held without charge for 14 days is constitutional because a judge will have 
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to approve extended detention. The opposition leader said on the same occasion that Labor 
‘takes a bipartisan approach to good ideas about keeping Australians safe’. 


Victorian Premier Daniel Andrews in October 2017: ‘Notional considerations of civil liberties 
do not trump the very real threat of terror in our country today. We are going to have to 
curtail the rights and freedoms of a small number of people in order to keep the vast 
majority of Australians safe.’ 


R Ananian-Welsh and G Williams, ‘The New Terrorists: The Normalisation and Spread of 
Anti-Terror Laws in Australia’ in Melbourne University Law Review (2014): ‘Australia’s 
national anti-terror laws are striking not just in their volume, but also in their scope. They 
include provisions for warrantless searches, the banning of organisations, preventive 
detention, and the secret detention and interrogation of non-suspect citizens by the 
Australian Security Intelligence Organisation (‘ASIO’). The passage of these laws was 
eased by Australia’s lack of a national bill or charter of rights. It was also assisted by a 
rhetoric of urgency and exceptionalism that enabled the laws’ speedy enactment’. 


Australian Government, Attorney General’s Department: ‘Australia Counter-Terrorism 
Laws’: ‘A person can be subject to a control order if it substantially assists in preventing a 
terrorist attack (...). A control order can stop a person from: being in certain areas or 
leaving Australia; communicating or associating with certain people; owning or using 
certain articles; carrying out certain activities, including work accessing certain forms of 
technology, including the internet. A control order can require a person to: remain in 
premises between certain times of each day; wear a tracking device; report to someone at 
a certain time and place; allow themselves to be photographed’. 


International Commission of Jurists, ‘Declaration on Upholding Human Rights and the Rule 
of Law in Combating Terrorism’ (‘Berlin Declaration’) 2004” ‘Since September 2001 many 
states have adopted new counter-terrorism measures that are in breach of their 
international obligations. In some countries, the post-September 2001 climate of insecurity 
has been exploited to justify long-standing human rights violations carried out in the name 
of national security’. 


US Senator John McCain, ‘Statement on Detainee Amendments’, 2006: {Terrorists have 
no respect for civil rights], but this isn’t about who they are. This is about us. These are the 
values that distinguish us from our enemies’. 


Some factual information to assist in building your argument in Question B 


Legal assistance-to-die practice is permitted in nine jurisdictions across Europe, the USA 
and more recently Australia (Vic). In all of these, the patient must satisfy various criteria to 
qualify for assistance to die, and safeguards are in place to ensure the patient's protection. 


Oregon (USA) was the first place in the world to legalize assistance to die. In 1994 the Death 
with Dignity Act (DWDA) legalized assisted dying for people who are terminally ill. Patients 
requesting assistance must satisfy a number of criteria, which are checked by two doctors. 


The overwhelming majority of people who chose assisted dying are aged 65-84, and white. 
There is an even split between men and women, and most have some form of higher 
education. 


The Netherlands, Belgium and Luxembourg all passed voluntary euthanasia and/or assisted 
suicide statutes in the first decade of the new millennium. They all have a wider remit than 
the criteria set out in the USA. Patients who have an incurable condition, face unbearable 
suffering and who are mentally competent may be eligible. 


In Switzerland, assistance can be provided under Article 115 of the Swiss Criminal Code 
(1942) which does not prohibit assisted suicide in the absence of selfish motives. Dignitas 
was founded in the late 1990s for the purpose of ensuring that foreign nationals seeking 
assistance to die could have that help somewhere safe and neutral in Switzerland. The cost 
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of an assisted suicide is around $9,000. A well-known Australian academic from a Perth 
university received this service in Switzerland in 2018, at the age of 104. 


In England, assisting a suicide is punishable by up to fourteen years’ imprisonment. 
However, in 2010 the Director of Public Prosecutions published guidance explaining that a 
friend or family member, whose motivation to assist a loved one to die at his or her persistent 
request is entirely compassionate, is unlikely to be prosecuted. 


Diane Pretty, suffering from severe motor neurone disease, sent a letter to the UK Director 
of Public Prosecutions (DPP) in 2001, asking him not to prosecute her husband Brian if, at 
her request, he assisted her to end her life. The DPP refused to guarantee non-prosecution. 
She challenged the decision in court — she lost. She then took her case to the European 
Court of Human Rights (ECHR), arguing that her fundamental rights had been violated. She 
lost in the ECHR as well. 


Doctors are opposed to assisted dying. A survey in 2009 found that 64 per cent of doctors 
agreed with the notion that ‘a person with an incurable and painful disease, from which they 
will die, should not be allowed by law to be assisted to end their life’. 


In a recent survey by British Social Attitudes (BSA), 71% of religious people and 92% of non- 
religious people agreed that a doctor should be allowed to end the life of a patient with a 
painful incurable disease at the patient’s request. Polls in 2013 indicate that 2/3 of the 
population in Britain supported the adoption of the proposed Bill on assisted dying; however, 
in 2015, the Bill was rejected by the Parliament. 


Leaders of most religious organizations are against legalisation of assisted dying. The 
Catholic Church is one of the most active opponents. 


A common argument of opponents is the slippery slope danger: the law may legitimize a 
culture in which when you are frail and judged to be a burden to others you will be expected 
out of decency to seek assistance to die. 


PART II = 20 marks (4 x 5 marks). Provide brief answers (roughly 100 - 200 words) to 
4 questions of your choice, among the 6 questions below: 


A. Explain the difference between deontological and teleological rights. 


According to the ‘class instrumentalism’ theory, laws are adopted when the ruling class 
wants them. Does this theory apply today? Why, or why not? 


C. Explain the difference between narrow (also referred to as thin, or procedural) and broad 
(thick, substantive) understandings of the ‘rule of law’ concept. 


D. The private sphere of the family remains the site for female subordination’. Explain. 


E. Present arguments for / against the recognition of First Peoples laws in the criminal 
context. 


F. Briefly summarise the arguments for / against a Bill of Rights in Australia. 


e NOTE: if you answer more than 4 questions in Part Il, only the first 4 will be marked. 
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PART III = 10 marks (5 x 2 marks). Select the correct answer in 


5 questions of your choice, among the 7 questions below. Please write your answers 
in the answer booklets provided. Do not circle answers on the examination paper. 


Classical liberalism focuses on 


a) Positive liberty 

b) Women’s right to vote 
c) Negative liberty 

d) Affirmative action 


Legal formalism refers to: 


a) Etiquette in court 

b) A method of legal reasoning 
c) Democratic governance 

d) None of the above 


Providing wheel chair access to university students is an example of: 


a) Substantive equality 
b) Constitutional equality 
c) Formal equality 

d) Rule of law 


The Aboriginals Protection and the Restriction of the Sale of Opium Act 1897 (Qld) 
authorised breaches of fundamental rights including: 


a) Restrictions to freedom of movement. 

b) Summary imprisonment without trial. 

c) Prohibition of Aboriginal rites and customs. 
d) All of the above. 


Public choice theory is, in essence, the ............. analysis of political decision-making: 
a) Economic 
b) Ethnographic 
c) Historical 
d) Liberal 


Which of the following fundamental rights, while not specifically mentioned in the 
Constitution, was found by the High Court to be implied in its language and structure? 


a) Freedom of political debate 

b) Freedom of religion 

c) Freedom of same sex marriage 
d) Protection of property 


The Human Rights (Parliamentary Scrutiny) Act 2011 (Cth) requires that all new Bills 
are: 


a) In line with all the human rights treaties 

b) Accompanied by a statement of compatibility with core human rights treaties 
c) Written in plain, clear English 

d) Backed with bi-partisan support 


e NOTE: if you answer more than 5 questions in Part Ill, only the first 5 will be marked. 


Please remember - This examination paper MUST BE HANDED IN. 
Failure to do so will result in the cancellation of all marks for this examination. 
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Writing your name and number on the front will help us confirm that your paper has been returned. 


